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THE ROLE OF PLEA NEGOTIATION IN MODERN
CRIMINAL LAW

11

The basic principle o£ American criminal jurisprudence is that every!
individual is entitled to a fair and impartial trial in a competent court oil
law. It is from this principle that an accused party is assured protection olj
his constitutional rights. Idealistically, this is the manner in which every!
criminal case is handled. Realistically, however, the majority of criminal]
convictions are obtained by admission of guilt. Of these admissions, a largc^
percentage are the result of plea negotiation.

In Cook County, the total number* of defendants in felony cases in|
1967 was 4,486.1 Only 16% of these Cook County prosecutions involvedl
actual trials. Thus, 84% of all the felony cases were disposed of withoulj
resort to the available trial procedure.^ This percentage reflects the pre- |̂|
valence of plea negotiation in the current criminal system.

While the above figures do illustrate the prevalence of plea negotia-^
tion, they fail to accuratcly illustrate the complexity of criminal practiccJ
Dismissals account for approximately 32% of the total disposition of cases.*,!
In the remaining cases which do not proceed to trial, pleas of guilty are |
entered, either with or without negotiation. It has been estimated that be
tween 70 and 80%, of these guilty pleas have been negotiated.'* Of tliosci
defendants finally convicted, therefore, 63% negotiated the plea."' It is thus:
apparent that pica negotiation not only enters into a large number of'
criminal felony cases, but also accounts for the majority of all felony con
victions in Cook County.

Probably the main reason for the development of plea negotiation isj
the large criminal caseload, "In many cities, the criminal caseload has!
doubled within the past decade, while the size of the criminal bench ha$j|
remained constant."® Cook County is no exception to this trend. Recenl{
estimates indicate that each Cook County state's attorney in the criminal;
division handles at least eight to fifteen cases per day."^ This volume necessi
tates disposition without going to trial.

1 1P67 Anfiual Report to l}ie Supreme Court of Illinois 55 as prepared by the Ad
rainistrativc OfTicc of the Illinois Courts.

2 Supra note 1. It must be noted tliat this percentage includes all dismissals which
may or may not have been the product of plea negotiations. Also, tliere are some guilty
pleas entered without any plea discussions.

3 Supra note 1. In 1967 Cook County had 4,480 cases of which 1,450 were dismisseiji
4 Interview with James Stamos, Assistant Cook County State's Attorney, in Chicago,!

Illinois, Oct. 9, 19G8.
0 Supra note 1. ,
0 Alschulcr, The Prosecutor's Role in Plea Bargaining, 36 U. Chi. L. Rev. 50, 5l!

(I9C8). .
7 Supra note 4. Also to be considered are the limitations placed upon prosecution by;

tlie limited number of prosecutors and defense lawyen as well as courtroom facilities and
court oOicials. i
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Another factor which necessitates resort to plea negotiation is the weak-
of die prosecutor's case.a Proving guilt beyond a reasonable doubt is a
rconsuming burden, often impossible to meet. Generally, the strength

pf tlie State's case is directly related to the time available for preparation.
^Die offer of alesser included offense in return for an admission of guilt is
^ practical way to insure punishment. As a result, the prosecutor is often
|pressured into offering sentence concessions.

^ On the other hand, pressures evolve from tliis atmosphere whicli induce
f ihc defendant to accept the plea. The caseload and the shortage of court
fpcrsonnel not only affect the prosecutor, but also the defendant. Alarge
l^rcentage of the criminal cases today are handled by public defenders. The
|lack of adequate time to prepare aproper defense may justifiably cause the
Idefcndant to fear a stiller sentence if he goes to trial. This fear may also
prise from a lack of knowledge of the strengdi of,tlie State's case." In addi-
yilon, adefendant with a priori criminal record may fear that his presump-
Ltion of innocence will be ignored.io The mere appearance of a courtroom,
rcvcn witliout a consideration of the consequences, may induce a defendant
|to admit guilt in order to avoid subjection to trial procedure.!^ These
|prcssures, when viewed as a whole, create the atmosphere out of which the
^practice of plea negotiation has developed.

An Analysis of the Problems of Plea Negotiation

^ Arising from these pressures is the problem of whether a guilty plea
entered voluntarily and with full knowledge of the consequences. It is

^ diis area that most of the litigation concerning the practice of plea
Inicgotiation has evolved.^^

Generally, the courts will consider a plea of guilty, entered in due
.course, as voluntary unless it appears that the defendant failed to compre
hend the consequences or that he was coerced. Mere disappointment in

:the sentence will not be ground for reversal. In the case of People v.
the defendant pleaded guilty to a diarge of armed robbery and

sentenced to three to ten years imprisonment. He originally pleaded
^ot guilty, but changed his plea when his motion to suppress evidence was
r , 8 Supra note 4.

Cook County Su.c-. Attorney, in

M Robert Bailey, Chicago defense attorney, in Chicago, Illinois, Nov.
n Ibid.

1... 2d 505, 241 N.E.2d 313 (19C8): Peonle v Bmwn 4iN-E.2d 242 (1968); People v. Walston. 38 111. 2d 39, 230 N.E.2d 233 fl967)-
^24, 216 N.E.2d 816 (1966); People v. Schmidt 10 III 2d S '

bI (1957); People v. Hcirens, 4 111. 2d 131, 122 N.E.2d 231 n'954V Pcoole v'
RifD"!: ®

W38 111. 2d 39, 230 N.E.2d 233 (1967).
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denied. When the defendant heard the prosecutor's recommendation of •
eight to twelve years, he asked to withdraw his plea because he had thought
he would only receive probation. The Illinois Supreme Court, citing
People V. Morreale}^ stated that:

Permission to withdraw a plea of gyilty and enter a plea of not
guilty is a matter within the discretion of the trial court, yet it is v
a judicial discretion which should always be exercised in favor of /!
innocence. . . . Where it appears that the plea of guilty was en-
tered on a misapprehension of the facts or of the law, or in conse
quence of misrepresentation by counsel or the State's Attorney or
someone else in authority, or the case is one where there is doubt
of the guilt of the accused, or where the accused has a defense >
worthy of consideration by a jury, or where the ends of justice i :
will be better served by submitting the case to a jury, the court i ;
should permit the withdrawal of the plea of guilty and allow the : ;
accused to plead not guilty. . . . The mere fact, on the other hand, j

. that an accused, knowing his rights and the consequences of his _
act, hopes and believes that he will receive a shorter sentence or " ;
milder punishment by pleading guilty than he would upon a trial i^
and conviction by a jury, presents no ground for permitting tlie i A.
withdrawal of the plea after he finds that his expectation has not .
been realized. '̂̂ ' 'i

1 1
•

The case was reversed and remanded, however, because of error in failure j
to permit the defense counsel's testimony as to exactly why the plea was ]
withdrawn. This decision supports the American Bar Association's sug-.
gestion that . . the court should allow the defendant to withdraw his;
plea of guilty . . . whenever the defendant, upon a timely motion for with-?.^
drawal, proves that the withdrawal is necessary to correct a manifest in-f^
justice."^® ii

In line with the reasoning of the American Bar Association is the case!
of People V. Riche}"^ The defendant pleaded guilty to murder subsequent'
to a conference between his defense counsel, the prosecutor and the judge.
It appears that an agreement was reached whereby the defendant was to
receive a sentence of not less than twenty-five nor more than forty years in-
return for the plea of guilty. The prosecutor then recommended the sen-^
tence of not less than thirty nor more than forty-five years. Concurring,
with this recommendation, the judge so sentenced the defendant. On ap*^
peal to the Illinois Supreme Court, it was held that fairness required thai;
the defendant be informed of the conviction and remanded the cause on-;

the ground that the defendant should have been afforded the opportunity:

u 412 111. 528, 531-2, 107 N.E.2d 721, 723 (1953). See also People v. Grabawski, 12''
111. 2d 462, 147 N.E.2d 49 (1958); People v. Temple, 2 111. 2d 26G, 118 N.E.2d 271 (195<).i

16 Supra note 13. at 42, 230 N.E.2d at 234-5.
10 American Bar Association, Standards Ilclalirig to Pleas of Guilty § 2.1, at 9 (Tent,'-

Draft 1967). . ,
17 40 III. 2d 565, 241 N.E.2d 313 (1968). I
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to wthdraw his plea." Although this case seems to conflict with People v.
Walston^^ distinction exists in the fact that here tliere was aplea agree-

ent, participated in by the judge, whereas there, apparently no agreement
u made at all. "An unfulfilled promise by the trial judge is ordinarily

:^unds for reversal by the appellate court, but an unfulfilled promise by
j* prosecuting attorney has not always been treated in the same way."2o
gvidently, therefore, in the absence of participation by the judge, a de-
-todant who pleads guilty pursuant to a plea agreement has no absolute
^arantee that he will receive the sentence for which he bargained.'
^^ The question of coercion is the other factor in determining whether a
pica IS voluntarily made. The coercion necessary to negate a plea of guilty

mat which is caused by ". . . threats or promises of illegitimate action
,|>y law enforcement officials."21 In the case of People v. Darrah^^ the de-
•Icndant pleaded guilty to burglary. During the course of the'trial, the
^efense counsel was informed by the jVidge that a "considerably greater"
loitence would be imposed if the case went to the jury. It was not clear
pether this discussion took place before or after the plea of guilty was
Wiered. On appeal of the conviction and sentence, the defendant contended

the pressures stemming from the fear of a more severe sentence
toounted to coercion. The court held that the plea of guilty was,not

;«0crccd because the defendant failed to prove that the alleged coercion oc-
l^d before he entered the plea.28 The coercion must, therefore, be the
i^ximate inducement for the plea of guilty.

i.: Another illustration of this problem is found in the case of People v
The defendant was charged with three counts of armed robbery

|ml one count of assault with the intent to commit robbery. He pleaded not
J^lty to one of the armed robbery charges but the jury returned a verdict
l^inst him. After this, the trial judge commented that the defendant

should have come in and pled guilty. This man is a professional
Wbber. . . . Following this statement, the defendant pleaded guilty to the

aining charges. On appeal, the defendant contended, inter alia, that
comment by the trial judge coerced him into pleading guilty The

ppellate Court for the First. District did not agree, and the convictions
Waffirmed.2« It is obvious, therefore, that while there are numerous pres-
il« which may strongly infiuence the defendant, the required deeree of

ioorcion is seldom found.
I-.'-'-
fUilbid.

People V. Walston, 38 III. 2d 39, 230 N.E.2d 233 (1967).
of Guilt Or Innocence Wilhoul Trial

.« People V. Bowman, 40 III. 2d 116, 239 N.E.2d 433, 439 n968)
33 III. 2d 175, 210 N.E.2d 478 (1965).

I;"
85 111. App. 2d 403, 229 N.E,2d 404 (1st Dist. 1967) ' • '

1 86 Ibid. ' I . •
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Finally, a related issue may exist involving communication of llic
offer from the prosecutor to the defendant. The general practice in plej
negotiation is that the discussions take place between the proscutor and
the defense counscl, -without direct participation by the defendant.^" The
defendant's abscnce may affect his decision regarding the plea. The defe^
danfs knowledge of the plea offer is limited to what his defense counsd
tells him. In the case of People v. Whitfield,an offer to reduce a charge
from murder to manslaughter with the recommendation of probation
made to the defendant's counsel. This offer was not communicated to tl^^
defendant because the defense counsel thought he could win the case. The
defendant was found guilty of murder. On appeal, the Illinois Supreme
Court reversed and stated that:

It follows logically that if a defendant has the right to make a de- '.f
cision to plead not guilty, he also has the right to make the decision
to plead guilty. Due process dchiands this protection. It was his
choice, not that of his counsel. . . .2®

While this opinion clearly establishes the right of the defendant to make
the final decision, it does not erase the possibility of influence exerted by
the defense counsel in communicating the offer. The defendant may the
fore become the victim of the attorney seeking trial experience, or cofr,
versely, the one who finds it more convenient not to go to trial.^®

•I' SM

An Analysis of the Advantages of Plea Negotiation

The main value of the use of plea negotiation, as previously m
tioned, is that it allows the prompt disposition of today's large volume
cases. It has been argued that, "It is . . . not an exaggeration to say thai
criminal procedure would totally break down, at least for a time in Cool
County, if we were to eliminate plea negotiations at this juncture ol
judicial history.''̂ " This creature of necessity, therefore, even with all iuj
inherent shortcomings, has become institutionalized as a major part of l(^
day's criminal practice.

Incidental to the main value of efficiency, the use of plea negotiation
in certain cases may be beneficial to the parties involved. The American
Bar Association, in its Tentative Draft of Standards Relating to Pleas'̂
Guilty, stated that:

In some cases there may be good reason for avoiding a public
trial. This is particularly true in rape and indecent liberties cases,

20 Interview wiih James Stamos, Assislant Cook County State's Attorney, in Cliiagv
Illinois, Oct. 9, 1968.

27 40 111. 2d 308, 239 N.E.2d 850 (19G8).
28 /d. at 311, 239 N.E.2d at 852.
29 Lecturc by John Clcary, Chicago defense attorney, on Plea Bargaining. <
ao From the reply brief for the defense in People v. Whitficid, 40 111. 2<1 308, 2S

N.EJ2d 850 (19G8).
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detaik have to appear in court and repeat tliedetails of what transpired. Testifymg in public these kinds oF
mmmahcasp is not only humiliating but may be a severely trau
matic experience for die victim, especially for a child Sirmlarlv

Ihe^ofFJ publicity concerning the victim's involvement withthe offender would be unduly harmful to him. In cases ofkind. It would seeem most appropriate to grant charge or sentence
^ by his pL protcTtJeot tne victim. This is currently the practice of many courts."

As abenefit to the prosecution, and consequently to tlie public, plea

'iuy leaHoTie prosecutor to bargain for information whichy.Iead to the conviction of others engaged in equally serious or more
mom ciimmal induct. The American Bar Association considers this
/actor important m the final disposition of a criminal case.82 Illustrative

J^dge Kau^an in

mean^lliV/'r^ ^ consideration does not
^ rWct ThL^ w^^^^^ ^ mininiize them in anyrespect. They were loathsome; they were comtemptible I must

^o.^eyer, recognize the help given by you in apnreliendinra^
•You criminals in this nefarious scheme. .
'been of S^ ' and it i;/ '!i assistance to the Government. . . . ri]t is obvious
^Uieir recomT/nTr"'' consideration to your assistance in
US andTS realistic in asituation such asUus, and I recognize that despite my own inclination to be morp

VTrevoltingnature of this offense

i:

oliatHf'"" therefore, is not the sole motive for plea
negotiation is the psychological

. of any admission of {nl^l^ n 1 i_ _1. m.. .. ® . .^tofa„ya..ssionofg;ir.-;;-:;:r^^^^
Jar:I'rIhat: "P'-"

to punishment is a confession, in which theJ.culprit avows lus gu.Uy thoughts or acts, suiiering'in the proces^

S '-8. « 47.8

i « Id. at 006, nis. '

Co„„.;-su,e. Attorney. i„
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sel£-reproach or reproach from the moral authorities to whom he
confesses. Almost all of us can testify from personal experience to
the relief of guilt that may follow confession, and our criminal
procedure shows that we regard confession as in some degree a
substitute for punishment, by passing a lighter sentence on those
who have freely acknowledged their guilt or who have spontane
ously delivered themselves into the hands of justice. Confession is
indeed the mildest way of satisfying the need for punishment, and
increasing weight is attached to it by both the individual and by
society as moral development proceeds.^®

Acceptance of this view is evidenced by its adoption by various courts and
authorities.®'̂ There is some support, however, for the contrary position
i.e., . . the very fact that a defendant realizes a guilty plea may mitigate
punishment impairs the value of the plea. . . In reality, an overall
adoption of either view is impractical. The rehabilitative effect on each
defendant should be considered only on an individual basis. i

V

Conclusion

Plea negotiation is a by-product of today's overburdened criminal law
system. The plea of guilty in lieu of trial has become the general practice;
not only in the criminal courts of Cook County, but in the entire American
system of criminal justice.8® The inherent problems emanating from plea'
negotiation often cause detriment to the defendant. The advantages dial
arise from the employment of this practice are based mainly on its neces
sity. From this viewpoint of practical necessity, any argument for abolition
of the practice fails. Theoretically, however, the development of plea
negotiation within the system diminishes resort to the impartial trial in a
competent court oflaw. This practice takes justice from the courts and putj
it into private negotiations.^® Years out of a man's life are often bargained,
for byoverburdened prosecutors and underpaid defense counsels. The resul
is a form of "meter justice"^^ which plays an ever increasing role in the
modern system of criminal law.

Frank V. Ariano

John W. CouNTRYMiCJ
!
(?

80 Fugel, Man, Morals and Society 148 (1945).
8T See, e.g., American Bar Association, Standards Relating to Pleas of Guilty $ 13,^

at 37-47 CTcnt. Draft 1967); Goodhart, English Law andMoral Law 92-93 (1953); Newman;
Conviction. The Determination of Guilt Or Innocence Without Trial 95-96 (1966).

88 Comment. 66 Yale L.J. 204, 210 (1956). ^ •
80 From a brief for defense in People v. Whilfield, 40 111. 2d 308, 239 N.E.2d

(1968).
40 Lccturc by John Clcary, Chicago defense attorney, on Plea Bargaining.
41 Ibid. If
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